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IN THE COURT OF ADDITIONAL DISTRICT JUDGE No. 2 
 SONITPUR: TEZPUR 

 
Title Appeal No. 1 of 2009 

(Arising out of Judgment and decree dated 14.5.2009 
                     passed in Title Suit No. 3 of 2007) 

 
Sri Amit Kurmi 

Son of Late Bhuban Kurmi 
residing at : Village: Harigaon 

Mouza: Haleswar, 
Dist: Sonitpur, Assam      ... Appellant/Defendant  

 
-Versus- 

 

Sri Suraj Deo Rai   
Son of Late Bitu Rai 

Resident of P & T Colony, Tezpur 
Mouza- Mahabhairab 

Dist: Sonitpur, Assam    ... Respondent/Plaintiff 
 

 
 

Parties in Title Suit No. 3 of 2007 
 

 
Sri Suraj Deo Rai   

Son of Late Bitu Rai 
Resident of P & T Colony, Tezpur 

Mouza- Mahabhairab, 

Dist: Sonitpur, Assam                                  ........Plaintiff 
 

-Versus- 
 

1) Smt Fuleswari Kurmi, w/o Late Bhuban Kurmi 
2) Sri Amit Kurmi @ Amrit Kurmi 

3) Sri Niranjan Murmi, both sons of Late Bhuban Kurmi 
R/o Village: Harigaon 

Mouza: Haleswar, 
Dist: Sonitpur, Assam                                 ...........Defendants 

 
 

Present 
Aparna Ajitsaria, A.J.S. 

Addl. District Judge No.2, Tezpur 

 

Appearances: 

Advocate for Appellant : Sri J. Sundi 

Advocate for Respondent: Sri S. Mishra 

 

 



 

 

Page 2 of 21 
 

Date of Argument: 11.2.2014, 30.09.14  

Date of Judgment: 29.10.2014 

 

J U D G M E N T 

 

1. The instant Title Appeal is directed against the Judgment 

and decree dated 14.05.09 passed by the learned Civil Judge, 

Sonitpur, Tezpur, in Title Suit No. 3 of 2007. By the said 

judgment the Title Suit was decreed, on contest, and the 

appellant/defendant was directed to execute a registered deed of 

sale in favour of the plaintiff/respondent and to accept the 

balance amount of consideration money of Rs. 2,79,000/-  and 

also to deliver khas possession of the suit land to the 

plaintiff/respondent. 

   

2. The case of the respondent/plaintiff, in brief, in the said 

Title Suit is, as under: 

 

 i) That the appellant (defendant in the Title Suit) on 

24.02.06 offered to sell 3 Katha of land covered by PP No. 88, 

Dag No. 298 of Mouza- Holeswar in the District of Sonitpur, 

(Schedule Land) to the respondent/ plaintiff and after mutual 

discussions, the consideration for sale was fixed at Rs. 

3,55,000/-. The respondent/plaintiff accepted the offer of the 

defendant and agreed to purchase the said schedule land. 

Pursuant thereto, the respondent/plaintiff on 1.03.2006 paid Rs. 

20,000/- as advance to the defendant/appellant and on the same 

day a “Bainapatra”/Deed of Advance for sale of schedule land 

was executed by the appellant/defendant in favour of the 

respondent/plaintiff. 

 

 ii) The appellant/defendant undertook to obtain requisite 

permission for sale of the said schedule land and thereafter 

promised to execute the deed of sale in favour of the 

respondent/plaintiff and the respondent/plaintiff promised to pay 
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the sale consideration amount at the time of execution of 

registered Deed of sale. 

 

 iii) The respondent/plaintiff further contended in the plaint 

that as and when requested by the defendant/appellant, the  

respondent/plaintiff paid advance amount to the 

defendant/appellant. It has been stated that the following 

amounts were paid by way of advance by the respondent/plaintiff 

to the defendant/appellant. 

   

Date of Payment        Amount Paid as advance 

16.04.06  Rs. 10,000/- 

30.05.06 Rs. 3,000/- 

27.09.06 Rs. 2,000/- 

01.11.06 Rs. 1,000/- 

15.11.06   Rs. 10,000/- 

07.12.07              Rs. 500/- 

18.12.06  Rs. 30,000/- 

Total  Rs. 76,500/- 

          

 

 The said advance payment of Rs. 76,500/- (which included 

an amount of Rs. 500/- paid to the defendant/appellant on 

18.12.06) was admitted by the defendant No. 2, Sri Amit Kurmi.  

  

 iv)  Measurement of the said schedule land took place on 

26.11.06 for erection of RCC pillars. The respondent/plaintiff 

stated that on 20.12.2006, the balance payment was offered to 

the defendants/appellants and defendants/appellants assured 

that the deed of sale would be executed on the next day and 

they would accept the balance amount simultaneously. However, 

on the next day, since the defendants/appellants declined to 

accept the payment and or execute the sale deed, the 

respondent/plaintiff issued a legal notice to the 

defendants/appellants on 26.12.2006. The respondent/plaintiff 

again on 05.01.07 tendered the balance sale consideration, but 

the defendants/appellants once again declined to accept the 

same.  
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 v) The respondent/plaintiff stated that the 

defendants/appellants obtained to requisite permission for sale of 

the schedule land from the Office of the Deputy Commissioner 

Sonitpur, and the Tezpur Development Authority in the month of 

October, 2006 itself and the same was delivered to the 

respondent/plaintiff on 18.12.06, but the defendants/appellants 

failed to honour the contract for sale of the schedule land.  It was 

stated in the plaint that the respondent/plaintiff was ready to pay 

the balance sale consideration of Rs. 2,78,500/-  to the 

defendants/appellants but the defendants/appellants declined to 

perform their part of the contract by executing the Deed of sale .  

 

 vi)  The respondent/plaintiff prayed for specific 

performance of the contract and a direction to the 

defendants/appellants to register the sale deed in favour of the 

respondent/plaintiff and deliver khas possession of the said 

schedule land. In the alternative, which was prayed for 

compensation/damages of Rs. 3,55,000/- and recovery of the 

advanced payment along with the interest at the rate of 12% per 

annum be allowed in favour of the respondent/plaintiff. 

  

4. The defendants/appellants contested the suit by filing 

written statement stating, inter-alia, that 

 i) the defendants/appellants being in urgent need of money 

for the marriage ceremony of the daughter of defendant No. 1, 

had decided to sell 3 kathas of scheduled land to the 

respondent/plaintiff. The defendants/appellants contended that at 

the time of agreement it was decided that the 

defendants/appellants will obtain requisite sale permission. The 

defendants/appellants stated that the respondent/plaintiff was 

not ready with the balance amount of consideration of Rs. 

3,35,000/- and requested the defendants/appellants to obtain 

permission for sale in the month of October 2006.  

 

 ii) The defendants/appellants further stated that in view of 

the said request of the respondent/plaintiff and the inability of 
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the respondent/plaintiff, they had to defer the marriage 

ceremony of defendant No. 1‟s daughter and were constrained to 

accept small amounts as advance from the respondent. As 

requested, permission for sale was obtained in the month of 

October 2006 and handed over to the respondent/plaintiff. 

However, inspite of the Respondent/plaintiff being in possession 

of the original permission for sale, the respondent/plaintiff 

instead of taking steps to prepare the sale deed and bear the 

cost of registration, insisted upon the defendants/appellants to 

again accept meagre amounts towards advance on 01.11.06 and 

15.11.06. Subsequently too, instead of taking steps to prepare 

the sale deed and bear the cost of registration, the 

respondent/plaintiff issued a legal notice on 26.12.06. The 

defendants/appellants denied having received Rs. 76,500/- 

towards advance and stated that in fact only Rs. 46,000/- was 

paid by the respondent/plaintiff.  

  

 iii) The defendants/appellants denied that balance sale 

amount for registration of sale deed was offered by the 

respondent/plaintiff to the defendants/appellants on 20.12.2006 

and that the defendants/appellants declined to accept the same. 

The defendants/appellants stated that the purpose for selling 

their land to the respondent/plaintiff was to meet the expenditure 

of the marriage ceremony of Ila Kurmi, daughter defendant No. 1 

and the said marriage was solemnized on 23.12.07 which was 

performed by taking monetary help from his family members.  

 

 iv) The defendants/appellants stated that the purpose of 

intended sale of land was frustrated by the wilful act of omission 

on the part of the respondent/plaintiff, and, as such, the  

defendants/appellants were not longer interested to execute the 

deed of sale for the said land in favour of the 

respondent/plaintiff.  

 

 v) It was further contended that the respondent/plaintiff                              

were not entitled to return of the advance amount since they        
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had caused harassment and inconvenience to the 

defendants/appellants.  

 

 vi) The defendants/appellants stated that they were forever 

ready to perform their contract, but, it was the 

respondent/plaintiff who with a malafide intention refused to 

perform his part of the contract and the marriage of the daughter 

of the defendant No. 1 already having being performed with the 

help of the relatives, the defendants/appellants were not willing 

to part with the schedule land.         

 

5. On perusal of the records of T.S. No.3 of 2007 it transpired 

that the Respondent/Plaintiff was allowed to amend the original 

plaint and  add the relief of payment of damages/compensation 

of the amount of Rs.3,00,000/- and for recovery of the advance 

of Rs.76,500/- with interest @ Rs.12% per annum. To counter 

the same, additional written statement was filed by the 

appellants/defendants denying that the respondent/plaintiff was 

entitled to the said reliefs. The appellants/defendants stated that 

the respondent/plaintiff cannot be awarded damages for his own 

fault and that no Court fee for the additional relief sought for was 

deposited by the Respondent/plaintiff.      

    

6. On the basis of the pleadings, the learned Civil Judge, 

Sonitpur, Tezpur, framed issues which were subsequently                     

re-constituted at the time of delivery of the judgment. The re-

constituted issues were as follows: 

 

1) Whether there is cause of action for the plaintiff to 

file the present suit? 

2) Whether the plaintiff paid Rs. 76,500/- as an advance 

amount to the defendants or whether the plaintiff paid                         

Rs. 46,000/- only to the defendants as an advance amount, out 

of the total consideration money?  

3) Whether the purpose of the intended sale was to 

meet the expenditure of marriage of the daughter of defendant 
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No. 1 and the sister of other defendants and the very purpose of 

the sale was frustrated by delay in paying the balance amount of 

consideration money by the plaintiff to the defendants? 

4) Whether the defendants are not liable to sale the suit 

land to the plaintiff and also not liable to refund the advance 

amount received by them from the plaintiff?  

5) Whether the plaintiff is entitled for a decree as 

prayed for? 

6) To what relief or reliefs the plaintiff is entitled ? 

   

7. The respondent/plaintiff examined four witnesses and 

exhibited certain documents. Since PW 4 did not stand for cross-

examination, his evidence was expunged. The 

appellant/defendant adduced evidence of three defence 

witnesses.  

 

8. Subsequently, the impugned judgment and decree dated 

14.05.09 passed by the learned Civil Judge, Sonitpur, Tezpur, in 

Title Suit No. 03 of 2007. By the said judgment the Title Suit was 

decreed, on contest, and the appellant/defendant was directed to 

execute the registered deed of sale in favour of the 

plaintiff/respondent and accept the balance amount of 

consideration of Rs. 2,79,000/-  and also to deliver khas 

possession of the suit land to the plaintiff/respondent.   

 

9. Being aggrieved by the impugned judgment and decree, 

passed by the Ld. Civil Judge, Sonitpur, Tezpur, the 

appellant/defendant has preferred the instant appeal. 

 

10. I have heard the Ld. Counsels for the Appellant and the 

Respondent.  

 

11. PW 1, Sri Surajdeo Rai, in his evidence-on-affidavit 

reiterated the factual aspects of the matter as provided in the 

plaint and proved the various documents. PW 1/Defendant 

proved the “Bainapatra” i.e Deed of Advance as Ext 2, signatures 
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of Amit Kurmi, Niranjan Kurmi and Wahed Ali the scribe and 

endorser of the thumb impression of Phuleswari Kurmi,  on Ext 2. 

It was further placed on record that in the interviewing period, 

the said Wahid Ali had expired.  Plaintiff Witness No.1 (PW 

1/defendant) stated that advance amount sought by 

defendants/appellant, from time to time was duly paid by him. In 

proof thereof, the defendants/ appellant, each time, signed on 

the reverse of Ext 2 itself. PW 1 proved Ext 3 whereby, stated 

appellant acknowledged receipt of Rs. 30,000/- on 18.12.06, in 

the presence of witnesses, namely, Sri Rameswar Rai, Sri Hiralal 

Rai and Sri Goya Rai. PW 1 further stated that on 7.12.06, the 

appellant had taken Rs. 500/-. But inadvertently 

acknowledgement in respect of the same was not taken. PW 1 

further stated that on 26.11.06 the schedule land was measured 

and RCC pillars fixed thereon. PW 1 further stated that on 

20.12.06, he had tendered the balance sale consideration 

amount of Rs. 2,78,500/- to the appellant, and requested that 

deed of sale be registered, but the appellant informed him that 

they would execute the deed of sale on 21.12.06. However, on 

the next day too, they declined to accept the amount and register 

the deed of sale. PW1 stated that though requisite permissions 

for sale (Ext 4 and Ext 5), were obtained by the defendants/ 

appellant from the Office of Deputy Commissioner, Tezpur and 

Tezpur Development Authority in the month of October, 2006, 

but the same was made known to him and it was delivered to 

PW- 1 only on 18.12.06.  PW 1 further stated that, under such 

circumstances, legal notice (Ext 6) was served upon the 

defendants calling upon them to accept the balance sale 

consideration and to execute the registered deed of sale in favour 

of the PW1. PW1 proved Ext 7(1), Ext 7(2) and Ext 7(3) the 

Postal Receipts, Ext 8(1), Ext 8(2) and Ext 8(4) the 

Acknowledgement Cards showing due service of notice on the 

defendants. PW 1 stated that after due service of the legal 

notices, he again met the defendants/ appellant on 5.1.07 and 

requested them to accept the balance sale consideration and to 

execute the deed of sale, but they declined to execute the sale 



 

 

Page 9 of 21 
 

deed. PW1 further stated that the defendants declined to perform 

their part of the contract and that PW 1 was always ready and 

was still ready to perform his part of the contract i.e. to pay the 

balance sale consideration amount of Rs. 2,78,500/- to the 

appellant. PW 1 further stated that the defendants/ appellant 

were bargaining with several other persons for sale of the 

schedule land at a higher sale price by depriving PW 1, but they 

could not succeed in their attempt, as everyone in the locality 

knew about the contract between them. PW1 stated that the 

contention of the defendants/ appellant that the purpose of 

selling the land was to meet the marriage expenditure of their 

daughter/sister and that the said purpose was frustrated due to 

the omission on the part of the PW 1 was false and baseless. PW 

1 alleged that the defendants/ appellant had utilised the advance 

payments made by PW 1 towards construction/repair of their 

house and false and concocted story was framed only to deprive 

PW 1.              

 

12. In cross examination, PW 1 denied the suggestion that the 

purpose of selling the schedule land was to meet the marriage 

expence of the daughter of Defendant No.1/sister of the other 

defendants; that only Rs.46,000/- was paid towards advance, 

that further sums of Rs.30,000/- was not paid towards advance 

on 18.12.2006; that Rs.500/- was not paid towards advance; 

that only Rs. 3,00,900/- was the balance amount to be paid; that 

defendants did not consent to the demarcation and he himself 

demarcated the land; that he was not ready to pay the balance 

amount/ with the amount required for the stamp paper; that 

because of delay on his part, the marriage was postponed by 1 

year; that he had not tendered the balance amount and called 

upon the defendants to execute the deed on 21.12.2006. PW 1 

denied having knowledge of the marriage of the sister of the 

defendant No.1 being performed on 23.12.07. PW 1 stated that 

the defendants were to take out the permissions for sale and the 

Defendants had stated that they would take out the permission 
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as soon as possible and once the permissions were taken out, 

they would register the deed of sale.  

 

13.  PW 2, Sri Rameswar Rai deposed that both the parties were 

known to him and the defendants were his neighbours. PW 2 

stated that PW 1, was an employee of BSNL  and resided in the 

Govt. Quarter. PW 2 stated that PW 1 met the defendants on 

24.2.08, in his presence and in the presence of Gaya Rai and 

several other villagers and he expressed his willingness to 

purchase land from the defendants. On 24.2.08, the defendants 

offered to sell the schedule land to the PW 1 and after mutual 

consultation, sale consideration was fixed as Rs. 3,55,000/-.  PW 

2, confirmed the execution of the deed of advance on 26.11.06 

and stated that the same was signed by the parties in his 

presence and he too had signed on Ext 2 as one of the witnesses. 

PW 2 further stated that receiving advance from PW 1, the 

defendants started construction of an Assam type house. PW 2 

further stated that from time to time, further amount was 

advanced by PW 1 to the defendants. PW 2 confirmed that the 

fact of measurement and demarcation of the schedule land on 

26.11.06 by fixing RCC pillars, in his presence. PW 2 further 

stated that advance of amount Rs. 30,000/- was paid by PW 1 on 

18.12.06 and Ext 3 signed by the defendants in his presence. PW 

2 further stated that on receipt of Rs 30,000/- from PW 1, the 

defendants disclosed that permission for sale had been obtained 

and thereafter handed over the same to the PW 1. PW 2 further 

stated that on 20.12.06, balance sale consideration was tendered 

by PW1. The defendants informed PW 1 that they would accept 

the amount on the next day. However, on the next day, the 

defendants did not accept the balance sale consideration nor did 

they execute the deed of sale in favour of PW 1.  After which, 

legal notice was served by PW1 on the defendants. Subsequently, 

PW 1 filed the instant suit. PW 2 stated that defendants had been 

attempting to sell the schedule land at a higher sale price by 

depriving the PW 1, but  was unsuccessful, in as much as, 
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everybody in the locality knew about the contract for sale of the 

said land, between the parties.        

 

14. In cross examination, PW 2 stated that he illiterate 

however, stated PW 2, he knew how to sign. PW 2 stated that the 

house of the defendants was situated at a distance of 150 km 

away.  PW 2 stated that he had signed as a witness to the deed 

of advance towards sale of land by the defendants to PW 1 and in 

the said deed, the fact of payment of advance of Rs.30,000/- was 

written. The said amount was paid in his presence. PW 2 denied 

that land was sought to be sold by the defendants to meet the 

expences of the marriage of their daughter. PW 2 denied the 

suggestion that PW 1 was not ready to pay the balance 

consideration to the defendants.  

 

15. PW 3, Sri Gaya Rai too filed evidence-on-affidavit and 

deposed in a similar manner as of PW 2. PW 3 confirmed the 

signing of Ext 2 in his presence and receipt of advance from time 

to time totalling to Rs. 76,500/- by the defendants. PW 3 also 

confirmed the execution of Ext 3 by PW 1 and tendering of 

balance sale consideration by PW 1 to the defendants. PW 3 also 

stated that efforts of the defendants to sell the schedule land at a 

higher price to other persons had failed because everybody in the 

locality were aware of the contract between the parties. PW 3 too 

was duly cross examination but nothing adverse could be elicited 

from PW 3 in cross examination.  

 

16.  PW 4, Sri Anupam Basu stated that late Binod Kumar Basu, 

Deed Writer in Tarani Sanstha, Tezpur was his uncle. He was 

unmarried and he expired on 27.2.08. PW 4 stated that on 

18.12.06, PW1, defendant, Sri Rameswar Rai, Sri Hiralal Rai and 

Sri Gaya Rai along with other persons visited their house and 

requested their uncle to write a deed and accordingly, Ext 3 was 

written by his uncle, in his presence. PW 4 stated that PW 1 paid 

Rs. 30,000/- to the defendants, on receipt of which the 

defendant delivered the sale permission to PW 1. PW 4 stated 
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that Ext 3 was written by his uncle, in his presence and the 

signatories to the said deed, put their signatures on Ext 3 in his 

presence.  In cross examination, PW 3 stated that he had 

studied till class VII and knew English. PW 3 stated that he had 

signed on the evidence on affidavit which was read over to him 

by the ld Counsel.  

 

17. DW 1, Sri Amit Kurmi/ the appellant, in his evidence-on- 

affidavit stated that he along with his mother Smti. Phuleswari 

Kurmi and brother Niranjan Kurmi were the absolute owners of 

the land measuring 4 Bigha 5 lessa covered by PP No. 88, Dag 

No. 298 situated at Village: Harigaon, Mouza- Holeswar, District: 

Sonitpur, Assam. DW 1 stated that they being in urgent need of 

money for the marriage of his sister, agreed to sell 3 Katha of 

schedule land and accepted Rs. 20,000/- as advance amount 

from PW1. DW 1 further stated that at the time of agreement for 

sale, it was decided that PW1 would obtain requisite sale 

permission for the sale of the land and bear the cost of 

registration. As PW1 was not ready with balance consideration 

amount of Rs. 3,55,000/-, PW1 requested the defendants not to 

obtain sale permission before October, 2006 and requested them 

to wait.  DW 1 stated that his sister‟s marriage had to be 

deferred because of the PW1‟s inability to be ready with the 

balance sale consideration and bear the cost of registration.  DW 

1 stated that advance amounts of Rs. 10,000/- on 16.4.06, Rs. 

3,000/- 30.5.06 and Rs. 2000/- on 27.9.06 was further accepted 

by DW 1 on the request of PW1. On verbal request of PW1, DW 1 

obtained the requisite sale permissions in the month of October, 

2006 and handed over the same to PW1. DW 1 stated that 

instead of paying the entire balance consideration, PW1 again 

paid Rs. 1,000/- on 1.11.06, and Rs. 10,000/- on 15.11.06 and 

requested him for one week‟s time to be ready with the balance 

amount and the cost of registration. 

 

18. DW 1 stated that in the 3rd week of November, 2006, he 

requested PW1 to prepare the sale deed and get the same 
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registered. However, PW1 remained totally silent and issued a 

legal notice dated on 26.12.06. DW 1 denied that PW1 advanced 

Rs. 76,500/- and stated that only a total amount of Rs 46,000/- 

was paid by PW1 as advance. DW 1 denied that Rs.30,000/- was 

advanced on 18.12.06 and he promised to execute the deed of 

sale within 5 days from 18.12.06. DW 1 denied that the land was 

measured on 26.11.06 by DW 1 in presence of several other 

persons. DW 1 stated that PW1 had himself measured the land 

without the assistance of Revenue Staff and fixed three pillars 

thereon. DW 1 denied that PW1 offered to pay the balance 

amount of Rs. 2,78,500/- and requested them to execute the 

sale deed. DW 1 further denied that he had stated that the deed 

of sale would be executed on 21.12.06 and the balance amount 

would be accepted on the said day. DW 1 also denied the 

tendering of the balance consideration by the PW1 on 21.12.06. 

DW 1 averred that the main purpose of selling of their land was 

to meet the requisite expenditure of marriage ceremony of Ms. 

Ila Kurmi. DW 1 stated that marriage of Ila Kurmi was 

solemnized on 23.12.07 and as PW1 failed to arrange the balance 

amount, DW 1 had to borrow Rs. 20,000/- from Sri Chunnu 

Kurmi, and Rs. 25,000/- from Sri Dayaram Kurmi, his relatives. 

DW 1 stated that the purpose of intended sale of land having 

been frustrated by the wilful act of omission of PW1, the 

defendants were not interested and/or under obligation in any 

manner what so ever to execute the deed of sale.  

 

19. DW 1 stated failure of the PW1 to arrange the balance sale 

price within time had caused harassment and inconvenience to 

them and hence PW1 was not entitled to the return of the 

advance amount of Rs. 46,000/-. DW 1 stated that the appellants 

were ready to perform their part of the contract, but it was PW1 

who did not come forward to pay the balance price and register 

the deed of sale. 

 

20. In cross examination, DW 1 stated admitted the execution 

of the Deed of Advance. DW 1 stated that Sri Sunu Kurmi and 
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Dayaram Kurmi were his uncle. DW 1 denied having received 

Rs.76,000/- as advance. DW 1 admitted that he had not 

mentioned in the deed of advance that the land was being sold to 

meet the expences for the marriage of his sister. DW 1 denied 

that on 26.11.09, the said land was demarcated and RCC pillars 

erected. DW 1 denied that advance money was taken for 

repairing his old house and that PW 1 was ready to pay the 

balance consideration but they had not registered the sale deed. 

DW 1 denied that he had committed breach of the contract. 

 

21.  DW 2, Sri Sunu Kurmi stated that he was the Gaonbura of 

Village Harigaon and the defendants/appellants were his 

relatives. DW 2 stated that being in urgent need of money for the 

marriage of daughter of defendant No. 1, the 

defendants/appellants agreed to sell 3 kathas of schedule land 

and accepted Rs. 20,000/- as advance from the 

respondent/plaintiff. It was decided that PW 1 would obtain 

requisite sale permission and bear the expenditure of 

registration. DW 2 stated that the PW 1 requested the 

defendants/appellants to wait for some time to register the sale 

deed as the PW 1 was not ready with the balance sale 

consideration and hence the defendants/appellants did not obtain 

sale permission before October, 2006. DW 2 stated that the 

marriage ceremony, had to be deferred due to the inability of PW 

1 to be ready with the balance sale price. DW 2 has supported 

version of DW 1 with regard to the details of advance payment 

made by PW 1, the total advance received by DW 1, receipt of 

legal notices, the measurement of land and the subsequent 

offering of balance amount of sale price by PW 1 to the 

defendants/appellants. DW 2 further stated that marriage of Ila 

Kurmi was solemnized on 23.12.07 and the 

defendants/appellants took Rs. 20,000/- from him and also 

borrowed money from Sri Dayaram Kurmi. DW 2 stated that it 

was PW 1, who declined to perform his part of the contract 

because of which the contract between the parties was not 

completed. 
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22. In cross examination, DW 2 stated that DW 1 was related 

to him. DW 2 stated that he had signed the deed of advance as a 

witness and at that time Rs.20,000/- was paid as advance by PW 

1. DW 2 denied that PW 1 was ready with the purchase price and 

that only Rs. 46,000/- was given as advance. DW 2 denied that 

the defendants/appellants desired to sell the land for a higher 

amount. 

 

23.  DW 3, Sri Dayaram Kurmi has deposed on similar lines 

with that of DW 2 and supported the case as made out by DW 1. 

 

24. On considering the materials on record, the Ld trial Court 

held that time was not the essence of the contract, the 

respondent/plaintiff was willing to perform his part of the 

contract, amount of Rs.76,000/- was received by the 

appellant/defendant and hence on the said findings, allowed the 

suit in favour of the respondent/plaintiff. 

 

25. From the evidences on record, it is apparent that both the 

appellant and the respondent have admitted the fact of 

agreement between the parties for sale of the Schedule Land and 

the execution of the Deed of Advance. Admittedly, permissions 

for transfer of the land was obtained by the appellant in the 

month of October, 2006. It is the case of the appellant that he 

handed the same over to the Respondent (buyer) and requested 

him to take steps for registration of the Deed of sale. However, 

the Respondent continued to buy time and insisted upon him to 

accept meager advance amount so 1.11.06 and 15.11.06 and 

after a silence of about a month, sent the legal notice dated 

26.12.2006 to the appellant (sellers). Whereas the respondent 

has stated that the permissions for sale were handed over to him 

on 18.12.06 after payment of further advance amount of 

Rs.30,000/- and thereafter since the appellant declined to 

execute the deed of sale, legal notice was sent immediately 

calling upon the appellant to perform his part of the contract. 
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26. The contentious issue which emerges, is whether the 

appellant/seller of the land desired to sell the same to meet the 

expences of the marriage of his sister and the Respondent/buyer 

having caused delay in being ready with the balance sale 

consideration and the amount required for purchase of stamp 

paper/registration of deed of sale, the purpose of sale was 

frustrated, so much so, that the marriage had to be deferred. 

Whether, time was the essence of the contract and whether the 

respondent/buyer failed to perform his part of the contract within 

a reasonable time. Another issue which needs to be looked into is 

the actual amount which was advanced and received by the 

appellant towards advance. 

 

27. Legal provision with regard to the principle “time is the 

essence of contract” can be traced to Section 55 of the Indian 

Contract Act, 1872 which provides that where parties to the 

contract agree to perform a certain act on specified time and 

parties fail to perform the said act at the said time, then the 

contract becomes voidable at the option of the promise if it was 

the intention of the parties to make time and essence of the 

contract. The section further provides that in case parties to the 

contract do not intend to make time an essence of the contract 

then promise is entitled to claim compensation for any loss 

occasioned to him as a result of such default. Section 46 of the 

Act provides that where no time is specified in the contract for 

performance, then it is to be performed within reasonable time-

period.  

 

28. The Hon‟ble Supreme Court in Smt. Chand Rani (Dead) 

by LRs –vs- Smt Kamal Rani (Dead) by LRs reported in 

(1993) 1 SCC 519 held in the case of sale of immovable 

property there is no presumption as to time being the essence of 

the contract. Even if it is not of the essence of the contract the 

Court may infer that it is to be performed in a reasonable time if 

the conditions are : (i) from the express terms of the contract (ii) 
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from the nature of the property; and (iii) from the surrounding 

circumstances, for example : the object of making the contract.” 

 

29. In Saradamani Kandappan vs S. Rajalakshmi and ors 

reported in 2011 (12) SCC 18, the Hon‟ble Supreme Court 

took note of the changed economic scenerio where prices of 

immovable property are skyrocketing and observed that “there is 

an urgent need to revisit the principle that time is not of the 

essence in contracts relating to immovable properties and also 

explain the current position of law with regard to contracts 

relating to immovable property made after 1975, in view of the 

changed circumstances arising from inflation and steep increase 

in prices. We do not propose to undertake that exercise in this 

case, nor referring the matter to larger bench as we have held on 

facts in this case that time is the essence of the contract, even 

with reference to the principles in Chand Rani and other cases.”  

 

30. The Hon‟ble Supreme Court further observed, inter alia,  

that “Till the issue is considered in an appropriate case, we can 

only reiterate what has been suggested in K.S Vidyanadam –

vs- Viravan reported in 1997 (3) SCC 1 : (i) Courts, while 

exercising discretion in suits for specific performance, should 

bear in mind that when the parties prescribe a time/period, for 

taking certain steps or for completion of the transaction, that 

must have some significance and therefore time/period 

prescribed cannot be ignored. (ii) Courts will apply greater 

scrutiny and strictness when considering whether the purchaser 

was `ready and willing' to perform his part of the contract. (iii) 

Every suit for specific performance need not be decreed merely 

because it is filed within the period of limitation by ignoring the 

time-limits stipulated in the agreement. Courts will also `frown' 

upon suits which are not filed immediately after the 

breach/refusal.” 

 

31. Thus it is seen that law as laid down in Chandi Ram (Supra) 

still holds good. The Courts however are to weigh the significance 
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of time period, if at all, set by the parties for completion of the 

transaction.  

 

32. This Court therefore now, considers the terms, if any laid 

down in Ext 2, the Deed of Advance/ “Bainapatra”, to see 

whether time was the essence of the contract between the 

appellant and the respondent. 

 

33. From Ext 2 dated 1.3.2006, the following emerges, viz, (i) 

Sri Surajdeo Rai, Smt Phuleswari Kurmi and Sri Niranjan Kurmi 

(the defendants) agreed to sell land measuring 3 Katha covered 

by PP No. 88, Dag No. 298 of Mouza- Holeswar in the District of 

Sonitpur, (Schedule Land) to Sri Amit Kurmi (ii) On permission 

for sale being taken out and on payment of the entire balance 

amount, registered deed of sale was to be executed (iii) 

defendants would take out the permission for sale of land (iv) 

cost of registration would be borne out by the (plaintiff). 

 

34. In Ext 2, there is no whisper of time being the essence of 

the contract, either in respect of payment of balance 

consideration or for registration/execution of the sale deed.  

Again, in Ext 2 there is nothing which remotely reflects the 

purpose for which the appellant/defendants decided to sell their 

land. Since there is nothing in writing, making time, the essence 

of the contract, let us see whether the appellant has placed any 

other fact or circumstance which supports the plea taken by the 

appellant/defendants. 

 

35. The appellant/defendants stated that they desired to part 

with the scheduled land only to meet the expenditure of marriage 

of Ms Ila Kurmi which was deferred and ultimately solemnized on 

23.12.2007.  Though the said stand has been taken in the 

written statement and in the evidence by the appellant, nothing 

has been placed on record to support the same. No 

circumstances necessitating the sale, has been set out in Ext2. 

There is nothing on record to establish that Ms Ila Kurmi‟s 
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marriage was on the cards in the year 2006. On the contrary, the 

permissions for sale of land which, as per Ext 2, was the 

responsibility of the appellant/defendants was taken out by them 

only in the month of October, 2006. The appellant/defendants 

took more than six and a half month to take out the permissions 

for sale, without which the deed of sale could not have been 

registered. There is nothing on record to support the appellant‟s 

plea that the respondent/plaintiff had asked him to delay the 

process of taking out the permissions as he was not ready with 

consideration amount.  

 

36. Even assuming the same to the correct, then too, viewed 

from the stand point that the appellant/defendants willingly 

having given in to the purported request of the 

respondent/plaintiff, cannot now be allowed to take advantage of 

the same.  

 

37. The said story, of the appellant, therefore does not appear 

to be probable. The same is unacceptable, more so, in view of 

the conduct of the respondent/plaintiff, who after receipt of the 

original permissions for sale from the appellant/defendants, lost 

no time in causing issuance of legal notice (Ext 6) dated 26.12.06 

calling upon the appellant/defendants to execute the deed of sale 

within five days of the said legal notice.  

 

38. Ext-6, the legal notice clearly establishes that on 

26.12.2006 the respondent/plaintiff was ready and willing to 

perform his part of the contract, that is, pay the balance 

consideration and have the deed of sale registered. Under no 

stretch of imagination can it be said that the respondent / 

plaintiff did not act within a reasonable time in offering the 

balance amount of consideration and requiring the 

appellant/defendants to register the deed of sale, in as much as, 

the appellant/defendants had handed over the permissions for 

sale to the respondent/plaintiff only on 18.12.2006. Viewed in its 

entirety, it is crystal clear that it was the appellant/defendants 
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and not the respondent/plaintiff who had committed breach of 

the contract. 

 

39. Even assuming that the fact of issuance of the permissions 

for sale was within the knowledge of the respondent/plaintiff in 

October, 2006 itself, then too, tendering the balance 

consideration within less than two months thereafter is well 

within the connotation of the term „within a reasonable time” and 

hence no breach, whatsoever, cannot be attributed to the 

respondent/plaintiff. 

 

40. With regard to the issue of the actual advance amount paid 

by the respondent/plaintiff, it is established from the evidence on 

record Ext 2 and Ext 3 and the amount of Rs.76,000/- was duly 

received by the appellant/defendants. The respondent/plaintiff 

have duly proved Ext 3.  

 

41. Hence, this Court concurs with the findings of the Ld trial 

Court in judgment dated 14.5.2009 passed in Title Suit No.3 of 

2007 

 

42. Before parting with the records, it would be pertinent to 

place of record that during the course of argument Ld Counsel for 

the appellant stated that at the relevant time of the transactions 

between the parties, Sri Niranjan Kurmi was a minor at the time 

of delivery of the impugned judgment and hence the judgment is 

bad to that effect. On perusal of the records, it is seen that the 

said plea was set at rest by order dated 27.6.2012 passed by my 

Ld predecessor in Misc (J) Case No. 3 of 2011 in the present 

proceeding, whereby additional evidence sought to be adduced 

on the purported ground that Niranjan Kurmi had subsequently  

attained the age of majority was rejected. The said order has 

attained finality since no appeal has been filed against the said 

order. It is to be noted that Sri Niranjan Kurmi had himself put 

his signature on the Deed of Advance and nothing to that effect 

was disclosed at the time of execution of the Deed of Advance. 
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His mother, Smt Puspa Kurmi and elder brother, Amit Kurmi 

already being on record and contesting the suit, no prejudice was 

caused to the said Sri Niranjan Kurmi. It is to be noted here that 

for all intents and purposes, though mother and brother of Amit 

Kurmi were signatories to Ext 2, all the decisions were being 

taken by the appellant on their behalf and hence in view of the 

latter too, the said plea of the appellant is of no consequence.  

 

43. This Court therefore, concurs with the findings of the Ld 

Civil Judge, Sonitpur Tezpur and holds that no interference is 

called for in the impugned judgment. 

 

44. In view of the aforesaid discussion, the present appeal is 

held to be devoid of merit and the judgment and decree dated 

14.5.2009 passed by the Ld Civil Judge, Sonitpur, Tezpur in Title 

Suit No.3 of 2007 is upheld. 

 

ORDER 

  The appeal stands dismissed with cost. 

 The judgment and decree passed by the Ld Civil Judge, 

Sonitpur, Tezpur in Title Suit No.3 of 2007 is hereby affirmed. 

 Return the original case record of Title Suit No.3 of 2007 to 

the Court of the Ld Civil Judge, Sonitpur, Tezpur along with a 

copy of this judgment. 

 

 Given under my hand and the seal of this Court on this the 

29th day of October, 2014. 

 

Additional District Judge No. 2 

        Sonitpur, Tezpur 


